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Fair Work Act 2009 
s.185—Enterprise agreement

Telstra Corporation Ltd
(AG2019/4937)

TELSTRA ENTERPRISE AGREEMENT 2019-2021

Telecommunications services

COMMISSIONER MCKINNON MELBOURNE, 12 JUNE 2020

Enterprise agreement approval – interaction with the National Employment Standards -
whether employees better off overall – agreement approved.

[1] Telstra Corporation Ltd has applied for approval of a single enterprise agreement 
known as the Telstra Enterprise Agreement 2019-2021. The Agreement will apply to 
employees who are covered by the General Retail Industry Award 2010 and the Telstra 
Award 2015. The Association of Professional Engineers, Scientists and Managers, Australia, 
the Community and Public Sector Union and the Communications, Electrical, Electronic, 
Energy, Information, Postal, Plumbing and Allied Services Union of Australia as well as a 
number of other employee bargaining representatives each support approval of the 
Agreement, subject to any undertakings that may be considered necessary.

Interaction with the National Employment Standards

[2] The Agreement interacts with matters dealt with in the National Employment 
Standards in a way that might be said to exclude employee leave entitlements at least in part. 
There are two specific concerns in this respect: firstly, clause 13.2 of the Agreement limits 
access to compassionate leave for casual employees to bereavement leave and excludes the 
separate entitlement to leave in connection with the serious illness or injury of a family or 
household member. Secondly, clause 26.3 of the Agreement provides for leave entitlements to 
be calculated in hours rather than days, which for some employees will limit the entitlement 
to personal/carers’ leave in a manner that is inconsistent with the Standards. Undertakings 
have been given to address each of the concerns. Those bargaining representatives who have 
expressed a view on the undertakings now support them.

[3] There is an issue in relation to whether the undertaking dealing with accrual of 
personal/carer’s leave goes far enough, because it is does not extend to annual leave and 
compassionate leave. I have decided to accept the undertaking. It responds to a concern that 
clause 26.3 of the Agreement excludes the Standards in relation to personal/carer’s leave, and 
in particular section 96(1) of the Act, in light of the construction of that section preferred by a 
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Federal Court majority in Mondelez v “Automotive, Food, Metals, Engineering, Printing and 
Kindred Industries Union” known as the Australian Manufacturing Workers’ Union1. 

[4] The question before the Court in Mondelez2 as well as its reasoning and conclusions 
were limited to the construction of provisions of the Act dealing with personal/carer’s leave. 
Some elements of the reasoning in Mondelez might apply equally to annual leave and 
compassionate leave, but there are also material differences including how the entitlement is 
expressed (that is, in ‘weeks’ rather than ‘days’ in the case of annual leave) and whether the 
entitlement is immediate on the happening of an event or is progressively accrued over time 
(in the case of compassionate leave). The purpose of each form of leave is also different – one 
for rest and recreation, one for income protection and one to support close family and friends 
at or near end of life. These differences make the case for treading cautiously in relation to 
any broader application of Mondelez to other forms of leave.

[5] Ultimately, the concern raised with Telstra about the accrual of leave under the 
Agreement had its origins in the construction of section 96(1) preferred by the Court in 
Mondelez. The undertaking given by Telstra in this regard addresses my concern. I do not 
separately hold a concern that the Agreement excludes the Standards in relation to the accrual 
of annual leave or compassionate leave. As a result, no further or wider undertaking is 
required.

The better off overall test

[6] The relevant modern awards for the purposes of the better off overall test are the 
Telstra Award 2015 and the General Retail Industry Award 2010. 

[7] For the most part, I am satisfied that the Agreement passes the better off overall test. It 
contains a range of terms and conditions of employment that are more beneficial than the 
relevant awards including in relation to rates of pay and allowances, shift work arrangements, 
leave, redundancy, termination of employment and superannuation. Together, these benefits 
outweigh those differences between the awards and the Agreement that may otherwise cause 
detriment to employees in particular circumstances, including in relation to arrangements for 
working night shift. 

[8] I am not satisfied that the test is met in relation to Job Family employees with rates of 
pay attracting a margin of less than 10% above the comparable award rate. For these 
employees, the margin is insufficient to compensate for the different treatment or removal of a 
range of entitlements in the Agreement compared to the relevant award. Telstra has given 
undertakings to address the concern by increasing minimum rates of pay for affected Job 
Family employees and improving their terms and conditions of employment in relation to first 
aid, meal and essential customer servicing allowances, part-time overtime, meal breaks for 
shiftworkers and minimum engagements when overtime is worked. Some of the undertakings 
apply generally to Job Family employees where it is necessary to remedy concerns that have 
broader application.

[9] I am also not satisfied that the better off overall test is met for non-retail casual 
employees covered by the Telstra Award. Under the Telstra Award, the concept of ‘overtime’

                                               
1 [2019] FCAFC 138.
2 See [2019] FCAFC 138, [2].
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does not extend to casual employees. That is not to say that there is a prohibition on the 
working of additional hours by casual employees – it is just that the award does not recognise 
such work as overtime and does not provide for it to be paid at penalty rates. The same 
approach applies under the Agreement, which also does not restrict the working of additional 
hours by casual employees which are paid at the ordinary casual rate of pay. In my view, the 
two instruments are equivalent in that respect and no detriment arises as between the 
Agreement and the Telstra Award. However, meal breaks and certain allowances that would 
be payable under the Telstra Award are displaced by the Agreement and undertakings have 
been given to address the concern. Some of the undertakings apply more broadly than only to 
non-retail casual employees where necessary to remedy those concerns.

Conclusion

[10] With the undertakings referred to above, I am satisfied that each of the requirements of 
ss.186, 187, 188 and 190 as are relevant to this application for approval have been met.

[11] The undertakings from Telstra have been given in accordance with s.190 of the Act 
and copy of the undertakings is attached in Annexure A. I am satisfied that the undertakings 
will not cause financial detriment to any employee covered by the Agreement and that the 
undertakings will not result in substantial changes to the Agreement. The undertakings are 
taken to be terms of the Agreement.

[12] The Agreement is approved and will operate from 19 June 2020. The nominal expiry 
date of the Agreement is 30 September 2021.

[13] The Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing 
and Allied Services Union of Australia is covered by the Agreement.

[14] The Community and Public Sector Union is covered by the Agreement. 

[15] The Association of Professional Engineers, Scientists and Managers, Australia is 
covered by the Agreement. 

COMMISSIONER
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Appearances:

C O’Grady QC for the applicant.
D Khatab for the Communications, Electrical, Electronic, Energy, Information, Postal, 
Plumbing and Allied Services Union of Australia.
A Nash for the CPSU, the Community and Public Sector Union.
L Duncan on her own behalf.

Hearing details:

2020.
Melbourne (video hearing):
May 21.

Final written submissions:

Applicant, 28 May 2020.
Union bargaining Representatives, 4 June 2020.
Applicant (in reply), 9 June 2020.
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FURTHER REVISED SCHEDULE OF UNDERTAKINGS AS AT 11 JUNE 2020  

I refer to the application by Telstra Corporation Limited (Telstra) for the approval of the Telstra 

Enterprise Agreement 2019 - 2021 in matter AG2019/4937.  Telstra provides the following undertakings 

to the Fair Work Commission pursuant to section 190 of the Fair Work Act 2009 (Cth).   

Minimum rates of pay 

1. The minimum rates of pay for Job Family Employees and Retail Job Family Employees set out 

in the table in item A5 of Appendix A of the Agreement are replaced with the following minimum 

rates of pay: 

Band Customer 

Support 

(Technical) 

Job Family

Customer 

Support 

(Non-

Technical) 

Job 

Family

Professional 

Technical 

Services 

Job Family 

Corporate 

Support 

Services 

Job 

Family

Sales Job Family 

Office 

Based 

(Retail)

Office 

Based 

(Non-

Retail)

Field 

Based 

Commencement 

– 30 June 2020 

2 $88,900 $85,400 $90,200 $86,100 $68,900 $68,900 $73,900 

3i $74,100 $64,400 $76,800 $68,500 $59,900 $59,900 $61,700 

3ii $55,600 $53,000 $60,900 $55,600 $45,800 $51,200 $47,700 

4i $53,600 $47,200 N/A $47,500 $43,500 $48,100 N/A 

4ii $51,000 $45,300 N/A $43,500 N/A N/A N/A 

Following 1 July 

2020 

2 $88,900 $85,400 $90,200 $86,100 $68,900 $68,900 $73,900 

3i $74,100 $64,400 $76,800 $68,500 $59,900 $59,900 $61,700 

3ii $57,300 $54,600 $62,800 $57,300 $47,200 $52,800 $49,200 

4i $55,300 $48,700 N/A $49,000 $44,900 $49,600 N/A 

4ii $52,600 $46,700 N/A $44,900 N/A N/A N/A 

NOTE: The rates applicable from “Commencement - 30 June 2020” set out in the table above 

absorb the 0.3% increase to an employee’s Fixed Remuneration referred to in clause A1.1 to 

Appendix A.   

NOTE: The one-off payment referred to in clause A1.2 of Appendix A to the Agreement will be 

calculated with reference to an eligible employee’s Fixed Remuneration from 1 October 2019 

(or the date they commenced employment with Telstra if this is later) until immediately before 

the Agreement commences.   
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First aid allowance 

2. Whilst a Job Family Employee or Retail Job Family Employee is a nominated first aid officer 

under clause 68 of the Agreement they will be paid a weekly allowance fixed at the rate of 

$18.30.   

Meal allowance 

3. If a Retail Job Family Employee is eligible for a meal allowance under clause 54.1 of the 

Agreement, they will be paid a meal allowance fixed at the rate of $20.02 for each occasion.   

Paid meal breaks for shiftworkers 

4. If a Job Family Employee performs shiftwork under the Agreement, and they are required by 

Telstra to remain in attendance during a scheduled meal break under clause 16.1 of the 

Agreement, they will be paid at the applicable ordinary rate of pay under the Agreement for that 

meal break.   

5. If a Retail Job Family Employee performs shiftwork under the Agreement, all meal breaks under 

clause 16.1 of the Agreement will be paid at the applicable ordinary rate of pay under the 

Agreement and form part of the hours of work.   

Essential customer servicing

6. Telstra will not rely on clause 74.2 of the Agreement to the extent it excludes a Field Based 

Sales Job Family Employee from eligibility for on-call, emergent call and immediate call 

allowances.   

Minimum engagement period for overtime not continuous with ordinary hours work - non-

restriction situations 

7. If Telstra requires a Job Family Employee to perform overtime not continuous with ordinary 

hours work (excluding meal breaks) in a non-restriction situation under the Agreement, the 

minimum engagement period is four hours at the applicable rate of pay under the Agreement 

for each separate attendance.  This undertaking does not apply to: 

a. a Customer Support (Technical) Job Family Employee; 

b. a Job Family Employee working scheduled additional hours from home in accordance 

with clause 17.4 of the Agreement; 

c. a Job Family Employee performing essential customer servicing in accordance with 

clause 74 of the Agreement; 
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d. a Job Family Employee working additional hours in an emergency situation in 

accordance with clause 76 of the Agreement. 

Retail Job Family Employees engaged on a part-time basis working additional hours 

8. If a Retail Job Family Employee (other than an Exempt Employee) is engaged on a part-time 

basis and is authorised by Telstra to work in excess of their agreed number of ordinary hours 

(including their ordinary hours varied by agreement with Telstra), they will be paid at the 

overtime rates set out in clause 17.2(a) of the Agreement.   

Unpaid bereavement leave for employees engaged on a casual basis 

9. A Telstra employee engaged on a casual basis is entitled to two days’ unpaid compassionate 

leave for each occasion in accordance with sections 104 and 105 of the Fair Work Act 2009

(Cth).   

Personal/carer’s leave 

10. To the extent of any inconsistency between the clauses governing Personal Leave in the 

Agreement (clauses 26 and 29) and the provisions governing Personal/Carer's Leave in the 

NES, Telstra will ensure that employees receive no less than the entitlement to 10 days’ 

Personal/Carer's Leave provided in the NES. 

Application of Agreement terms to Non-Retail Casual Employees 

11. Notwithstanding clause 13.2(c) of the Agreement, the following clauses of the Agreement apply 

to Non-Retail Casual Employees: 

a. clause 16.1 (meal breaks); 

b. clause 17.1(b) and (c) (working additional hours); 

c. clause 68 (allowances for all employees); and 

d. clause 69 (higher duties allowance).   

12. Notwithstanding clause 13.2(c) of the Agreement, if a Non-Retail Casual Employee agrees to 

perform shiftwork or temporary shift work, clauses 15.1, 15.2 and 15.4 of the Agreement will 

apply.  Additional payments under clause 13.4 and clause 15.4(f) are not cumulative.  Only the 

highest applicable payment will apply.  The additional payments under clause 13.4 or 15.4(f) 

and the casual loading in clause 13.2(b) are calculated separately as a percentage of the 

applicable hourly minimum rate of pay under the Agreement.   

13. Whilst a Non-Retail Casual Employee is a nominated first aid officer under clause 68 of the 

Agreement, they will be paid a weekly allowance fixed at the rate of $18.30.   
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14. The ordinary hours worked by a Non-Retail Casual Employee will be up to 36.75 hours per 

week.  The total additional hours worked by a Non-Retail Casual Employee will be in 

accordance with section 62 of the Fair Work Act 2009 (Cth).   

Definitions 

15. Agreement means the Telstra Enterprise Agreement 2019 - 2021.   

16. Telstra Award means the Telstra Award 2015 (as amended or replaced from time to time).   

17. Retail Award means the General Retail Industry Award 2010 (as amended or replaced from 

time to time).   

18. Customer Support (Technical) Job Family Employee means an employee in the Customer 

Support (Technical) Job Family classified at Band 3ii, Band 4i or Band 4ii under the Agreement.   

19. Customer Support (Non-Technical) Job Family Employee means an employee in the 

Customer Support (Non-Technical) Job Family classified at Band 3ii, Band 4i or Band 4ii under 

the Agreement.   

20. Professional Technical Services Job Family Employee means an employee in the 

Professional Technical Services Job Family classified at Band 3ii under the Agreement.   

21. Corporate Support Services Job Family Employee means an employee in the Corporate 

Support Services Job Family classified at Band 3ii, Band 4i or Band 4ii under the Agreement.   

22. Field Based Sales Job Family Employee means an employee in the Field Based Sales Job 

Family classified at Band 3ii under the Agreement.   

23. Office Based (Non-Retail) Sales Job Family Employee means an employee in the Office 

Based (Non-Retail) Sales Job Family classified at Band 3ii or Band 4i under the Agreement 

who is covered by the Telstra Award.  An employee in the Office Based (Non-Retail) Sales Job 

Family operates predominantly from a Telstra office based location that is not a retail outlet.   

24. Job Family Employee means a Customer Support (Technical) Job Family Employee, a 

Customer Support (Non-Technical) Job Family Employee, a Professional Technical Services 

Job Family Employee, a Corporate Support Services Job Family Employee, a Field Based 

Sales Job Family Employee and an Office Based (Non-Retail) Sales Job Family Employee who 

is covered by the Telstra Award.   

25. Retail Job Family Employee means an employee in the Office Based (Retail) Sales Job 

Family classified at Band 3ii or Band 4i under the Agreement who is covered by the Retail 

Award.  An employee in the Office Based (Retail) Sales Job Family operates predominantly 

from a Telstra retail outlet.   
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26. Non-Retail Casual Employee means an employee engaged to work on a casual basis under 

clause 13.1 of the Agreement who is covered by the Telstra Award.   

27. Exempt Employee has the meaning in clause 72 of the Agreement.   

28. Fixed Remuneration has the meaning in Section 15 of the Agreement.   

Signed for, and on behalf of Telstra Corporation Limited: 

Signature 

Name Lauren Frazer 

Position HR Manager – Employee Relations 

Transformation, Communications & People 

Date 11 June 2020 
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